STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16,432

)
)
Appeal of g

| NTRODUCTI ON

The petitioner appeals the decision by the Departnent of
Prevention, Assistance, Transition and Health Access (PATH)
formerly the Departnent of Social Welfare (DSW, denying him
coverage under Medicaid for services and adaptive equi pnent
necessary for himto achieve financial self-reliance. Due to
the failure of the Departnment to furnish the petitioner with
timely and conpl ete copies of his nedical record, the facts in
this matter are found to be those alleged in the foll ow ng
docunents submtted to the Board by the petitioner: A "Report
of Neuropsychol ogi cal Eval uation" of the petitioner perforned on
January 27 and February 4, 2000, and filed with the Board on
April 28, 2000; a "Disability Statenment” (i ncluding addendum
filed on June 12, 2000; and a "Revised Statement of Particulars”

and "Summary Statenment”, filed on July 11, 2000.
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DI SCUSSI ON

I .

As the petitioner points out, this is his third appeal of
the denial by various agencies of his request for certain
servi ces and adaptive equi pnent alleged to be necessary to his
gai ning and mai nt ai ni ng enpl oynent. (As noted above, for the
pur poses of this appeal only, it is presuned that the requested
services and equi pnent are, in fact, necessary for the
petitioner's enploynent.) Appeals by the petitioner of
deci sions by the Division of Vocational Rehabilitation (VR) and
t he Vernont Departnent of Enpl oynent and Training (DET) have
been unsuccessful to date (see infra). The issue in the instant
appeal is whether any or all of the services and equi pnent
requested by the petitioner are covered under Medi cai d.

The purpose of the Medicaid program as set forth in
Medi caid Manual (MW 8 MLO1 and in the federal statutes at 42
US C 8§ 1396, is:

as far as practicable, under the conditions in

such State, to furnish (1) nedical assistance on behalf of

famlies wth dependent children and of aged, blind, or

di sabl ed indivi dual s, whose incone and resources are

insufficient to neet the costs of necessary nedi cal

services, and (2) rehabilitation and other services to help

such famlies and beneficiaries attain or retain the
capability for independence and sel f-care.
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A basic requirenent for coverage of any service or item
under Medicaid is that it be "nedically necessary". MV 8 MLOO.
The petitioner has requested certain services and equi pment that

W Il presumably lead to his becom ng economcally "self-

reliant”. While it can certainly be argued that achieving and
mai nt ai ni ng econom ¢ self-reliance can be beneficial to one's
overall health, the petitioner has not shown that the Medicaid
| aw requires the Departnent to fund his requests for services
and equi pmrent that are primarily vocational in nature, rather
than nmedical. Thus, it is concluded that the term
"rehabilitation" as used in the Medicaid regulations refers
strictly to nedical, rather than vocational, rehabilitation
.

Taking the petitioner's specific requests for Medicaid
coverage in the order presented in his "Revised Statenent of
Particulars”, the petitioner first requests "ongoing case
managenment” by a psychologist. This is related to a specific
recommendation in the "Report of Neuropsychol ogi cal Eval uation”
attached hereto (id. p. 8). However, it is clear fromthe
express |l anguage in that report that the scope and intent of the
recommendati ons contained therein are "for the purpose of
educational planning and vocational rehabilitation" (id. p. 1).

The petitioner has not shown that such services are reconmmended
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or necessary to inprove or maintain any nedical condition.
Thus, it cannot be concluded that this service nust be covered
as a "licensed psychol ogi st" service under MM 8§ M60.

Nor can it be considered a hone health agency service under
88 Mr10 et seq. Those services are expressly limted to when a
patient has "an acute illness or injury or a chronic condition
requiring home health care under a physician's order" (8§
M710. 4[ 1]) .

The sane analysis pertains to the petitioner's request for
"| anguage eval uation and therapy". The petitioner has not cited
any nedi cal need for such therapy. Under the regul ations,
occupational and speech therapy are covered only under the sane
conditions as other home health services (see § M/10.4[ 1],
supra).

Simlarly, the petitioner's request for a "personal aid"
fails to state a nedical need. Even if it did, however, the
regul ations state that "personal care services are not covered
for recipients age 21 and older" (8§ M/40.2).

The petitioner has al so requested coverage for a "l ow
di stortion sound recorder and wirel ess m crophone”, "noise
reducti on and noi se cancel |l ati on equi pnent”, and a "l aptop
conputer”. He argues that such devices shoul d be considered

ei ther "augnentative conmuni cation devices/systens” within the
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meani ng of 88 MB42 et seq. of the Medicaid regulations or
"prosthetics" within the meaning of 88 MB43 et seq. Again,
however, the basis of the petitioner's request for these devices
is his vocational need for such equi pnent rather than a nedical
one. Section MB42.4 of the regul ati ons provi des that
augnent ati ve comruni cati ons devi ces are covered only "when the
i mpai rment prevents witing, telephone use, or talking", and
only if they "will be used to neet specific nedical objectives
or outcones"” (enphasis added). It cannot be concluded that the
regul ati on requires coverage when such devices are used
primarily for vocational purposes.

Simlarly, 8 MB43.4 of the regul ations provides that
"prosthetic devices nmust be prescribed by a physician or
podiatrist”; and 8 MB43.6 specifies that there is no coverage
under Medicaid for "orthotics/prosthetics that primarily serve
to address social, recreational, or other factors and do not
directly address a nedi cal need".

The petitioner's requests for a "specially configured
personal conputer” and an "ergonom ¢ keyboard with wi st
supports”, being primarily to neet vocational rather than
nmedi cal needs, also do not neet the regulatory criteria for
coverage as either augnentative communi cati on devices or

prosthetics. For the same reason (i.e., that the need for them
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is primarily vocational rather than nedical) they do not qualify
for coverage as "durable nedical equipnment”. Section M40.1
includes in the definition of durable nedical equipnent the
requi renent that such equi pnent be "primarily and customarily
used to serve a nedical purpose".

The petitioner also requests Medicaid coverage for
"transportation” to job-related training and therapy sessions.
Agai n, however, the regul ations specifically require that
covered transportation be "to and from necessary nedi cal
services" (8 M/55[3]).

[T,

Under "eyegl asses and vision care services" the petitioner

requests the following: "second pair of reading gl asses",
"robust frames", "eyeglasses for class", and "protective
eyegl asses”". Unlike the above itens, eyegl asses are covered

under Medicaid, but only on alimted basis. Like the itens
di scussed above, the petitioner bases his request for an
exenption fromthe coverage limtations for eyeglasses on the
fact that additional eyegl asses are necessary if he is to
succeed in vocational training and readi ness.

This is essentially the sane type of request the petitioner
made in a previous fair hearing, No. 15,252, decided by the

Board on January 16, 1998. |In that case the Board held that
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there are no exceptions permtted in the Medicaid regulations to

the limt of one pair of eyegl asses every two years per

recipient. This decision was consistent with a prior ruling in

Fair

Hearing No. 15,154, in which the Board hel d:

Unli ke many provisions in the Medicaid regulations, (the
one) involving the nunber of eyegl asses which will be
provided to recipients is clearly spelled out:

Eyegl asses (franmes and | enses) and repairs and

repl acenents are covered under the terns of a sole
source contract with the Departnent of Social Welfare.
Coverage is limted to one pair of eyegl asses every
two years per recipient.

M570

The regul ati ons express no further exceptions to this
rule. The petitioner nmay have nade a conpel | ing argunent
that there should be an exception to this policy but he has
made no argunent that such an exception is legally
required. Wthout the latter, the Board cannot require the
Departnent to nmake an exception to its rules. The Board
cannot rewite the rule itself to grant an exception nerely
because it disagrees with the Departnent.

The Iimtation in 8 M670 of one pair of eyegl asses every

two years per recipient has not been changed. Inasmuch as the

Departnent has already provided the petitioner with one pair of

eyegl asses within the last two years, there remains no basis in

t he regul ati ons under which the petitioner can qualify for any

ot her

pairs.
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V.

The petitioner has al so requested Medi caid coverage for a
"therapeutic mattress” and for an exam nation by an orthopedic
specialist for recurring hip pain. Unlike all the previous
requests di scussed above, his requests for a therapeutic
mattress and an orthopedi c exam do not appear to be based on a
vocational need, but rather on a nedical and personal one.
Unfortunately the hearing officer nust admt that these requests
were "lost in the shuffle” during his several neetings with the
petitioner and the Departnent in this matter, which focused
al nost exclusively on the petitioner's vocational clains and
procedural grievances. As a result, and in order not to further
delay a decision on all the other clains, it is ordered that
this aspect of the petitioner's appeal be severed fromall the
ot her pending clains discussed above and it is remanded to the
hearing officer for further devel opnment and consi derati on.

V.

The petitioner's remaining clainm do not concern Medicaid
coverage, but rather eligibility and procedural issues. First
of these, the petitioner seeks to have his "training and job
hunti ng expenses” deducted fromhis incone as a work-rel ated
expense in the financial determnation of his eligibility for

Medi caid. The petitioner is correct that 8 M243.1(8) provides
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for a deduction fromincome of "work expenses for the disabled".
However, this section nakes clear that it is referring only to
"deductions from earned i ncome” under 8§ M241.2 (enphasis added).
Al the petitioner's income is unearned. Unfortunately, there
isS no provision anywhere in the regul ations allow ng for the
deduction of training or job-hunting expenses from unear ned
income (see § M242.2).

VI .

Anot her of the petitioner's grievances beyond the issue of
coverage is the failure of the Vernont Health Care Access agency
to respond to his request for an "outreach worker" to conme to
his home or to a nmutually-convenient |ocation rather than deal
wi th himexclusively by tel ephone. The petitioner maintains
that his disabilities nmake tel ephone contact "ineffective", and
that in-person contact is a reasonabl e acconmodati on under the
Anericans with Disabilities Act (ADA). The hearing officer
takes this request to nmean contacts the petitioner has with the
Department's state office in Waterbury, rather than the district
office in his honetown, which appears to be readily accessible
to the petitioner. Although it is not clear what ongoing
contacts with the Departnent's state office may be required by
the petitioner, his request is certainly worthy of consideration

by the agency. Therefore, it is ordered that on remand of this
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matter the Departnment shall respond in witing to this request
by the petitioner; and, if it is denied, the Departnent should
be directed to advise the petitioner of his appeal rights under
ADA. !

VI,

The |l ast issue raised by the petitioner appears to be a
guestion as to the timng of the Departnent's reviews of his
eligibility. On April 11, 2000 the Departnment sent the
petitioner a notice stating that his eligibility for Medicaid
woul d end on May 31, 2000, and that he would not be eligible for
a new period of coverage until he had "reapplied and given proof
t hat your nedical expenses will be nore than the anount you are
responsi ble for fromyour inconme during any six nonth period
begi nni ng June 1, 2000 or after”. The petitioner appears to
argue that this action is contrary to the general provision in
the regulations that: "Once granted, Medicaid coverage continues
until a decision is nade to end it because the person (or group)
no | onger passes all the eligibility tests . . ." (8 M31).

The petitioner's argunent overl ooks the facts he had
previ ously been granted Medicaid for only a six-nonth period and

that, as a result, at the end of that period he no |onger

L' At this point, it need not be determ ned whether the Human Services Board
woul d have jurisdiction over such an appeal



Fair Hearing No. 16, 432 Page 11

automatically net the eligibility tests. The Departnent's
notice was tinmely and it fully apprised the petitioner of what
he had to do to becone eligible again. The Departnent's
decision in this regard is entirely consistent with the
provi sions of 8 ML32 regarding "review frequency".
VI,

As noted above, the petitioner was unsuccessful several

years ago in an appeal involving the Division of Vocational

Rehabilitation (see Zingher v. Dept. of Aging and Disabilities,

163 Vt. 566 (1995). In its January 1998 decision in Fair
Hearing No. 15,252 regarding the petitioner's prior Medicaid
appeal for extra eyegl asses (see supra), the Board noted the
fol | ow ng:

At the hearing the petitioner was advised that the hearing
of fi cer does not agree that the decision in his Suprene
Court appeal neans that he is forever barred fromreceiving
services fromthe D vision of Vocational Rehabilitation

and that he should reapply for Vocational Rehabilitation
services if he feels nore than one pair of eyeglasses (or
any ot her vocational "service") is essential to his
obtaining training or enploynent. However, inasnmuch as the
deci sion by the Departnent of Social Wl fare appears to be
in accord with its regulations, that decision nust be

af firnmed.

Sadly, it appears that the same advice would still hold.
The "Report of Neuropsychol ogi cal Eval uation", upon which the
petitioner so heavily relies in support of his need for

vocational services and equi pnent is relatively recent. There
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is no indication that it has ever been considered in the context
of a claimfor services fromthe D vision of Vocational
Rehabilitation. Again, the petitioner is strongly advised to
reapply for services fromVR rather than to attenpt to bootstrap
what is essentially a claimfor vocational services onto a

program (Medi cai d) designed solely to neet medical needs.?

ORDERS

1. The petitioner's appeal of the Departnment's decisions
denyi ng hi m Medi cai d coverage for a therapeutic mattress and an
exam nation by an orthopedic specialist is remanded to the
hearing officer for further consideration.

2. The petitioner's request for an outreach worker or
ot her accomodation in his dealings with the state office of the
Heal th Access agency is remanded to the Departnment for ful
consideration and notification to the petitioner of its
deci si on.

3. The Departnent's decisions regarding all other clains

brought by the petitioner in this appeal are affirned.

2 |f such an application were denied, the petitioner would have full appeal
rights regarding any factual allegation that has arisen since 1995.
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RULI NGS ON PETI TI ONER' S MOTI ONS

1) The "Energency Mtion for Reconsideration and Joint
Adj udi cation"” is denied. The petitioner is free to reapply for
Medi cai d coverage of any service or itemon the basis that it is
nmedi cally, as opposed to vocationally, necessary. The
petitioner should submt nedical evidence that addresses such
claim

2) The "Energency Mtion for Appointnment of Speci al
Master" is denied. See Fair Hearing Rule No. 8.

3) The Emergency Motion for Discovery is remanded to the
hearing O ficer for further consideration.
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